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SUMMARY

Corruption, and particularly grand corruption relating to government officials, has a harmful effect
on democracy, the rule of law, human rights, security, the eradication of poverty, and sustainable
development, allobjectives of the EU's externalaction. Corruptionin third countries can also affect
the functioning of EU democracy with flows of money buying political influence in the EU.

In her 2022 State of the Union address, the European Commission President, Ursula von der Leyen,
proposed to include corruption in the EU's human rightssanctionsregime.The Commission cannot
initiate therelevant legislation onits own, however. EU sanctions are laid down in common foreign
and security policy-related decisions, adopted unanimously by the Council on the basis of a
proposal by the High Representative. If such a Council decision includes economic or financial
sanctions, these need to be implemented by means of a Council regulation, following a joint
proposal of the High Representative and the Commission.

While the drafting of the new legislation has not yet officially begun,the Council is holding debates
on the appropriatenessof using CFSP sanctions totarget corruption. The approachto adoptin order
to impose sanctions to target corruption globally could involve creating a horizontal sanctions
framework (by expanding the scope of the existing humanrights sanctions mechanismadoptedin
2020 or by setting up a new dedicated regime), or introducing case-by-case country-specific
sanctionsregimes.

Although Parliament does not play a formal role in the legislative process leading to the adoption
of sanctions, since 2012 - when the international debate on the possibility of establishing such a
sanctions regimefirstarose —it has expressed strongsupportfor an EU sanctions regime applicable
to corruption globally, and hasaskedto be involved in this process.
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Background

In December 2020, the EU adopted a globalhuman rights sanctions regime (EUGHRSR) enabling it
to apply targeted restrictive measures against persons responsible for serious human rights
violations and abuses (such as genocide, torture, slavery, extrajudicial killings or arbitrary arrests),
and for other human rights violations (such as human trafficking, abuses of freedoms of: peaceful
assembly, association, opinion and expression, religion and belief), if widespread and systematic.
The regime is the EU's own version of the Magnitsky laws adopted by certain major democracies,
such as the United States (US), Canada and the United Kingdom (UK), following Sergei Magnitsky's
case in Russia. Magnitsky was a Russian auditor and tax advisor who, after claiming to have
uncovered massive fraud involving corrupt tax officials and criminal organisations, was himself
accused of taxevasion and arrested in 2008; he died in prison a year later, afterhaving been severely
beaten and denied access to medical treatment. The case caused an international outcryand, iniits
aftermath, the US was the first country to adopt targeted sanctions against Russian officials in
relation to this casein 2012 and thento moveto a globalsanctions regimein 2017.

Unlike the US and Canadian Magnitsky laws, ' theEU system does notinclude corruption among the
grounds for applying sanctions, despite calls in this respect made by the European Parliament
during the preparation of the legislation (see section below). The growing recognition of the
negative effects of corruption on democracyand therule of lawin the world (including the risk that
it distorts decision-making in democracies), but also on peace and stability as illustrated by the war
unleashed against Ukraine by a deeply corrupt Russian regime, has put this issue back on the
political agenda.

Corruption: A heavy burden on democracy and sustainable
development

There is wide recognition of the deleterious effects of corruption on human rights, the state of
democracy, the functioning of state institutions, and social and economic development. A
declaration adoptedin June 2021 by the United Nations (UN) General Assembly's special session on
corruption emphasised that corruption is an 'impediment to the achievement of the 2030 Agenda
for Sustainable Development and an obstacle to the efficient mobilization of resources and means
for sustainable development'. According to the same declaration, corruption undermines the
institutions and values of democracy and nations' ethical valuesandjustice, and jeopardises the rule
of law. The declaration reaffirmed the UN member states' common commitmentto ending impunity
for corruption offences.

Despite such international pledges, corruption remains a pervasive phenomenon that often goes
unpunished particularly when linked to those in power. Grand corruption - 'the abuse of high-level
power that benefits the few at the expense of the many' - is the phenomenon's most toxic facet.
According to Transparency International, 'kleptocrats often enjoy impunity for grand corruption
because the national judicial systems are unable or unwilling to hold them accountable'
Transparency International's Corruption Perception Index (CPl)? emphasises the correlation
between human rights and democracy, on the one hand, and the absence of corruption, on the
other: 'The 2021 CPI results show that countries with well-protected civil and political liberties
generally control corruption better'. Conversely, corruption, especially grand corruption,
contributes to the deterioration of the basic elements of the rule of law underpinning democracy.

Itis therefore clear thatcorruption undermines the main objectives of theEU's external actionlisted
in Article 21(2) of the Treaty on European Union (TEU), which are to consolidate and support:
democracy, the rule of law, human rightsandinternational law, and foster the sustainable economic,
social and environmental development of developing countries. Consequently, the fight against
corruption is a legitimate part of the pursuit of these objectives.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2020:410I:TOC
https://www.bbc.com/news/world-europe-49481471
https://www.congress.gov/bill/112th-congress/senate-bill/1039
https://crsreports.congress.gov/product/pdf/IF/IF10576
https://www.chathamhouse.org/2022/07/what-kleptocracy-and-how-does-it-work
https://undocs.org/A/RES/S-32/1
https://ungass2021.unodc.org/ungass2021/index.html
https://www.transparency.org/en/our-priorities/grand-corruption
https://www.transparency.org/en/blog/impunity-for-grand-corruption-too-big-to-ignore-ungass-2021
https://www.transparency.org/en/cpi/2021
https://www.transparency.org/en/publications/summit-for-democracy-2021-addressing-corruption-democratic-decline
https://www.martenscentre.eu/wp-content/uploads/2022/04/11.pdf
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Corruption under existing sanctions regimes

Corruption-related EU sanctions

In the 1990s, the EU began adopting country-based sanctions, including targeted restrictive
measures againstindividualsand entities on grounds of gross violations of humanrights, and/oron
grounds of actions undermining democracy and therule of law (e.g. Belarus 2004, Myanmar 1996,
Venezuela 2017).

Initially, EU sanctions programmes were always geographically directedat individual countries, but
the EU gradually started developing thematic sanctions in line with similar trends in certain major
democracies. In 2001, the EU adopted a counter-terrorism sanctions framework with unlimited
geographical scope. In 2018, it set up a sanctions mechanism targeting the use of chemical
weapons,andin 2019 another targeting cyberattacks.

At the end of 2020, the EU adopted legislation establishing a new global human rights sanctions
regime,®*The legislationincludes a decision underTitle Von the common foreign and security policy
(CFSP) of the TEU. This decision, adopted unanimously by the Council, sets out the political and legal
basis for sanctions. The Council further adopted an EU regulation outlining uniform financial
measures, more specifically asset freezes, to be applied across the EU. Although inspired by the US
Magnitsky Acts and similar Canadian legislation, the EU's legislation differs in that it leaves out
corruption as groundsforimposing sanctionson individuals or entities.

So far, the EU has used geographical sanctions to target cases of grand corruption. In three cases,
the EU applied sanctions against leaders and high-ranking officials from authoritarian regimes,
which had been toppled by popular uprisings, in order to facilitate the recovery and restitution of
stolen assets, namelyin Eqypt, Tunisia and Ukraine. The sanctionsregime adopted by the EU in 2021
in view of the situation in Lebanonalso targets serious financial misconduct concerning public funds
that would qualify as corruption under international norms, but no individual measures have yet
been adopted.

So far, these are the only cases where the EU has applied sanctions targeting corruption.* Their
exclusive targets were persons already under investigation in their own countries, a circumstance
that significantly limits the possible scope of EU sanctions.> Moreover, the main aim of these
sanctions was not to fight corruption but rather to apply a 'foreign policy rationale', according to
research on the matter. Such sanctions remain fragile and vulnerable to challenges before the
European Court of Justice (CJEU).® Since the EU has no competence to conduct its own
investigations, the Council has had to rely on evidence from the requesting states' prosecution
offices and to make sure this evidence was obtained in line with the rules on due process. However,
according to a CJEU judgment on persons accused of misappropriation of state funds in Egypt
(C-220/14 P — Ezz and Others v Council), the Council did not have to verify whether the investigations
to which the appellants were subject were well founded or not, but only to verify whether its own
decision to freeze funds was well founded in the light of the evidence submitted to it.

Overall, thematic sanctions are considered to have several general advantages over country
sanctions, insofaras:

» they are more flexible, and once the system is in place, only a Council decision is
needed to add the names of those subject to sanctions to the list, instead of
establishing a new system each time;

» they do not target the country of those subject to sanctions and therefore do not
necessarily damage bilateral relations so much (although governments, for instance
China's, haveretaliated);

» theyhaveunlimited geographical scope;

» theyallowfor easier coordination with other like-minded democracies (sanctions are
more effective when applied in a multilateral manner?);


https://www.sanctionsmap.eu/#/main
https://www.sanctionsmap.eu/#/main
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02006R0765-20220720
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02017D2074-20211113
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001E0931
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02018R1542-20201015&qid=1633532181918&from=EN
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:32019D0797
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659402/EPRS_BRI(2020)659402_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=uriserv:OJ.LI.2020.410.01.0001.01.ENG&toc=OJ:L:2020:410I:TOC
https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e6da6.0023.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=uriserv:OJ.LI.2020.410.01.0013.01.ENG&toc=OJ:L:2020:410I:TOC
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698791/EPRS_BRI(2021)698791_EN.pdf
https://www.consilium.europa.eu/en/press/press-releases/2021/03/12/egypt-eu-revokes-sanctions-framework-and-delists-9-people/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02011R0101-20221029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02014D0119-20220913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021D1277
https://cifar.eu/wp-content/uploads/2019/03/CiFAR_Sanctioning-kleptocrats.pdf
https://curia.europa.eu/juris/document/document.jsf;jsessionid=6495ADF76B3F8628DCD2D86FFD6CEC7F?text=&docid=162688&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1357
https://epthinktank.eu/2021/05/19/chinese-counter-sanctions-on-eu-targets/
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» unlike general economic and trade sanctions (which are a type of country sanctions
that the EU only imposes in extreme circumstances,for instance, against Syria, Russia
or Iran), they affect ordinary people to a much lesser extent, because their effect on
trade and theeconomy is limited.®

Risk of sanctions being challenged before the European Court of Justice

The biggest challenge for various EU sanctions mechanisms is their legal vulnerability. Under EU sanctions,
including the geographical ones, persons and organisations targeted have the right to know the reasons
for their designation and to challenge them in court. Many of those designated have used this right.
Between 2017and 2021, 163 cases (almost 5 % of all cases) were brought before the CJEU to challenge EU
sanctions. The high number of challenges in court proves that sanctions have a potential impactand that
the individuals/entities concerned are worried not only about their specific effect but about their
reputational consequences as well.

The Council lost some of these cases and was forced to drop the designations. According to Clara Portela,
an academic researcher on sanctions, 'Unfavourable rulings are seen as impinging upon the Council’s
credibility and prestige'. Moreover, if it loses a case, the Council may have to pay compensation. In the
Safa Nicu Sepahan Co. v Council case (2014), the CJEU decided for the first time to order the Council to pay
compensation in respect of the reputational damage sustained by a person designated without
substantiating evidence for the statement of reasons in the Council's decision. Obtaining compensation
however remains highly difficult, as establishing a serious breach of EU law requires more than just
establishing that the sanctions are unlawful.

Corruption-related sanctionsimposed by major democracies

The US has the Magnitsky Act and the UK and Canadahave Magnitsky-style legislation that include
corruption among the groundsfor targeted sanctions.

Table 1 - Comparisonof core provisions on corruption inthird countries' sanctions regimes

I I [ S S

Global Magnitsky Human = Justice for Victims of Corrupt . .
. - - - . - | The Global Anti-Corruption
Applicable law Rights Accountability Act, 22 = Foreign Officials Act (Sergei Sanctions Requlations 2021
USC 2656 Magnitsky Law)
significant corruption,

acts of corruption —including
bribery, the misappropriation
of private or public assets for
personal gain, the transfer of
the proceeds of corruption to

including the expropriation
of private or public assets for
personal gain, corruption
related to government
contracts or the extraction of

(a) bribery; or
Type of corruption
(b)  misappropriation  of

covered . foreign states or any act of
natural resources, bribery, or . i
e Y corruption related to | Property Article 4.2)
the facilitation or transfer of L
expropriation, government

the proceeds of corruption to

contracts or the extraction of
(SEC.

foreign natural resources (Article 4.2))

1263(3))

jurisdictions

[it]is agovernment official, or
a senior associate of such an
official, that is responsible
for, or complicit in, ordering,
controlling, or otherwise

a foreign public official [for
definition see Article 4.5] is
or has been involved in

a foreign public official or an
associate of such an official
(Article 4.2(c))

Link to government
serious

directing, acts of significant
corruption [as explained
above] (SEC. 1263(3))

corruption
(Article 6.2)


https://www.gov.uk/government/publications/global-anti-corruption-sanctions-guidance/global-anti-corruption-sanctions-guidance
https://www.congress.gov/114/plaws/publ328/PLAW-114publ328.pdf#page=535
https://www.congress.gov/114/plaws/publ328/PLAW-114publ328.pdf#page=535
https://www.congress.gov/114/plaws/publ328/PLAW-114publ328.pdf#page=535
https://laws.justice.gc.ca/eng/acts/J-2.3/page-1.html
https://laws.justice.gc.ca/eng/acts/J-2.3/page-1.html
https://laws.justice.gc.ca/eng/acts/J-2.3/page-1.html
https://www.legislation.gov.uk/uksi/2021/488/contents/made
https://www.legislation.gov.uk/uksi/2021/488/contents/made
https://www.legislation.gov.uk/uksi/2021/488/regulation/4/made
https://www.legislation.gov.uk/uksi/2021/488/regulation/4/made
https://www.legislation.gov.uk/uksi/2021/488/regulation/6/made
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-07/qd-ap-22-001-en-n.pdf
https://cifar.eu/wp-content/uploads/2019/03/CiFAR_Sanctioning-kleptocrats.pdf
https://curia.europa.eu/juris/document/document.jsf;jsessionid=37F77F5547FB3FB029DF206117A2F9FE?text=&docid=160044&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=32300
http://aei.pitt.edu/103422/1/researchpaper_4_2020_celia_challet.pdf
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I =

Threshold

Persons other than
the main
perpetrator

covered by the law

significant corruption (SEC.
1263(3))

foreign person... who has

materially assisted,
sponsored, or provided
financial, material, or

technological support for, or
goods or services in support
of, an activity described in
paragraph (3) [see type of
corruption  covered  for
paragraph 3]

acts of corruption ... which
amount to acts of significant
corruption when taking into
consideration, among other
things, their impact, the
amounts involved, the foreign
national's influence or position
of authority or the complicity
of the government of the
foreign state in question in the
acts (Article 4.2(c))

an associate of such an [public]
official, [who] isresponsible for
or complicit in ordering,
controlling  or  otherwise
directing acts of corruption
(4.2(b)) [who] has materially
assisted, sponsored, or
provided financial, material or
technological support for, or
goods or servicesin support of,
an  activity described in
paragraph (c). (Article 4.2(d))

serious
(Article 6.2)

corruption

[person other than the main
perpetrator involved in
serious corruption:]

(b) is owned or controlled
directly or indirectly (within
the meaning of regulation 7)
by a person who is or has
been so involved,

(c) isacting on behalf of or at
the direction of a person
who is or has been so
involved, or

(d) is a member of, or
associated with, a person

who is or has been so
involved (Article.6.3)
Data source: Compiled by the author based on the legislative texts referenced in the table. All passages, except
those in square brackets, are direct quotes from these laws.

According to an Open Society Foundations 2022 report, 'Of the three, the U.S. has been the most
robustin its use of corruption-related sanctions, outnumbering Canada and the UK nearly ten-fold,
butit should betaken intoaccountthatthe UK regime entered into force in 2021, the other two in
2017. According to the same source, this discrepancyis also to be explained by the fact that the US
sanctions often target the entire corrupt network of associates.

What would an EU corruption sanctionsregime entail?

In her 2022 State of the Union address, the European Commission President, Ursula von der Leyen,
proposed that corruption beincluded in the EU globalhuman rights sanction regime. The Cound
has not yet come up with an official position. A discussion on the appropriateness of using CFSP
sanctions to target corruption is ongoing in the Council. The Working Party on Human Rights
(COHOM) is the groupinvolved in the preparatory work in the Council.

There are different options available to the EU when it comes to imposing sanctions on corruption
globally. As explained above, corruption can be included on a case-by-case basis in geographical
country-based sanctionsregimes. Establishinga specific global corruption sanctions regime can be
done in one of two ways, as proposed in the European Parliament recommendation of February
2022 (see section below). Oneinvolves amending the existing human rights sanctions mechanism
toinclude corruption, assuggestedin vonder Leyen'saddress. However, corruption does notalways
constitute a human rights abuse, even if it is often connected with serious violations of human
rights. The corruption sanctionsregime may therefore need to bejustified by its link with different
CFSP objectives set outin Article 21 TEU. This makes the case for using the second approach, which
involves establishing a new distinct sanctionsregime thatwould cover corruption.

For this to happen, a double legislative proposal needs to be put forward, which the Commission
cannot do on its own. Adoption of EU sanctions takes place under the CFSP framework (Title V on


https://www.legislation.gov.uk/uksi/2021/488/regulation/6/made
https://www.legislation.gov.uk/uksi/2021/488/regulation/6/made
https://humanrightsfirst.org/wp-content/uploads/2022/11/Multilateral-Magnitsky-Sanctions-at-Five-Years_November-2022.pdf
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_22_5493
https://www.consilium.europa.eu/en/meetings/mpo/2020/1/human-rights-(287117)/
http://www.europarl.europa.eu/RegData/etudes/ATAG/2021/690625/EPRS_ATA(2021)690625_EN.pdf
https://eur-lex.europa.eu/eli/treaty/teu_2008/art_21/oj
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CFSP of the TEU). EU sanctions are laid down in a CFSP decision, adopted by unanimity by the
Council, based on a proposal made by the High Representative of the Union for Foreign Affairs and
Security Policy. This decision outlines the political and the legal basis of the regime. If it includes
asset freezes or other economic and/or financial sanctions (as would most likely be the case for
corruption-related sanctions), these need to be laid out in a Council regulation, proposed jointly by
the High Representative and the Commission. Thisregulation is adopted by qualified majority in the
Council.Oncein place, the sanctions are normally reviewed and renewed every 12 months.

Main issues to be considered by a new legislative proposal

The mainissues that arerelevantin the context of the possible legislative process include:®

» thelegal basis under the Treaty (e.g. Article 21 TEU — CFSP objectives such as the rule
of law, democracy, international security);

» theneedtodefine corruption.One recommendationfroma civil society expert in this
respect is that 'The definition of corruption must be clear and consistent with other
existing regulations, like the United Nations Convention against Corruption (UNCAC);

» theneedtodefine threshold of gravity: international sanctions are applied to serious
violations, as is also the case with the EUGHR SR (Article 2 — which limits the scope of
the regime to the most severe human rights violations). How is the threshold of
gravity to be defined in the case of corruption?;

» the question of where the initiative for listings of perpetrators should come from?
Based on Article 30 TEU, under the existing EUGHR SR, according to Article 5 of the
relevant Council decision, only the High Representative and the EU Member States
can make proposals for listings, which the Council would then endorse by acting by
unanimity. Under the EUGHR SR, the Commission, the Parliament and civil society do
not play aformalrolein the process, but thereis no legal obstacle, for example, to the
High Representative taking into account their recommendations when making
proposals for alisting. In its abovementioned 2021 resolution, the Parliament asks to
be granted 'an enhanced role' and proposes to exercise parliamentary scrutiny over
the regime. It further recommends a better institutionalised involvement of civil
society as a provider of evidence in the new/amended regime (through 'an EU-level
advisory committee and regular meetings').

» theneed fortheregimeto provide adequate safeguards to protect the fundamental
rights of those designated, in line with a 2008 CJEU ruling.™

An important elementis the type of agreement needed in the Council for designating entities or
individuals under the future system. Doing sorequires unanimity under the existing systems, which
can make decisions difficult and slow. That is why several EU institutions support a shift to qualified
majority in selected CFSP decisions. For example, the Commission and the High Representative
made a proposal for the activation of the passerelle clause with respect to EU external action on
humanrightsinanannexto the EU action plan on humanrightsand democracy 2020-2024, but did
not get sufficient backingin the Council. The Conference onthe Future of Europe expressed support
for moving to majority voting on issues related to human rights in external policies, a position
endorsed by the Parliament specifically with regardto sanctions.

Civil society and academic views

Civil society organisations have expressed strong support for an EU regime of sanctions on
corruption.In astatement published in December 2020, soon afterthe EU adopted its humanrights
sanctions regime, several civil society expressed strong support for the establishment of a specific
EU sanctions regime for corruption, noting that, with other major democracies havingsuch systems
in place, 'the EU risks becoming a loophole and a safe haven for the corrupt'. According to a
March 2022 report by Open Society European Policy Institute, the recent revelations made by the
Pandora and Panama papers 'show the urgent need to act against kleptocratic and illicit money


https://www.consilium.europa.eu/en/policies/sanctions/adoption-review-procedure/
https://euobserver.com/opinion/156458
https://www.unodc.org/unodc/de/treaties/CAC/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62005CJ0402
http://www.europarl.europa.eu/RegData/etudes/BRIE/2021/659451/EPRS_BRI(2021)659451_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2021/659451/EPRS_BRI(2021)659451_EN.pdf
https://eur-lex.europa.eu/procedure/EN/2020_47
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/659420/EPRS_STU(2020)659420_EN.pdf
https://www.europarl.europa.eu/legislative-train/theme-a-stronger-europe-in-the-world/file-eu-action-plan-on-democracy-and-human-rights
https://futureu.europa.eu/en/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/738214/EPRS_BRI(2022)738214_EN.pdf
https://redress.org/wp-content/uploads/2020/12/JOINT-STATEMENT-New-EU-sanctions-regime-is-an-important-achievement-but-leaves-the-door-open-to-dirty-money.pdf
https://www.opensocietyfoundations.org/publications/why-the-european-union-needs-anticorruption-sanctions
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flows', which also undermine EU democracy at home by exercising undue influence. The report
considers that 'corruption is a threat to the stability and security of democracy, rule of law, and
human rights'; this should motivate the EU and its Member States to adopt an anti-corruption
sanctions regime. Equally importantly, such a regime would enable the EU to coordinate with like-
minded democracies such as the US, the UK, Canada, and Australia. Sanctions are much more
effective if applied in a multilateral coordinated manner. The need to involve civil society in orderto
gather the necessary evidence to protect due process has also been underlined by an expert from
the same institute.

Academic research has focused on the issues of effectiveness and compatibility with due process
and human rightsnorms. Travel bansand asset freezes directly affect only those who have assets or
want to travel to the EU, which may often not be any of the designated persons (though in the case
of Russian oligarchs, EU asset freezes have been highly effective). Given this limited direct effect, one
of the most debated aspects among scholars has been the effectiveness of targeted sanctions in
general.” According to Carla Portela,'? sanctions aim to achieve a change of behaviour in third
countries not only from persons subject to sanctions, but also by deterring other potential abuses
(an effect thatis hard to measure though); sanctions can also pursue a multiplicity of other political
objectives athomeandinthetargeted country.

With regard to legal and procedural issues, according to Antonino All, associate professor at the
University of Trento, (2019) 'there areseriousissues in the decision mechanism of the [EU] ""sanctions
machine™, suchas the insufficiency of evidence and the complexity of the administrative procedure.
The same author notes however that 'the quality of sanctions listing has improved, with better
definition and more substance underpinning the reasonsfor listing'. Another concern refers to the
fact that when the EU relies on evidence provided by third countries' authorities, there is a risk that
its measures can be used to target political opponents. The need to ensure the compatibility of
international sanctions regimes not only with EU law and fundamental rights but also with
international law, and particularly international human rights norms, has alsobeen underlined.™

Parliament's position

The European Parliament has been a vocal supporter of Magnitsky-style human rights sanctions
from the beginning of the debate. Parliament insisted thatthe human rights sanctions regime that
the EU adopted in December 2020 should also cover corruption. For example, in resolutions
adopted as early as 2012 and 2017, the Parliament asked for the Russian state officials responsible
for the death of Russian whistle-blower Sergei Magnitskyto beincluded onan EU sanctionslist.Ina
2019 resolution on a European human rights violations sanctions regime, Parliament stressed that
restrictive measures should beimposed'against anyindividual or entity responsible for, involved in
or which has assisted, financed or contributed to the planning, directing or committing of gross
human rights violations, abuses and acts of systemic corruption related to grave human rights
violations'.Inaresolution of 8 July 2021 on the EU global human rights sanctions regime, Parliament
called on the Commissionand theHigh Representative to put forward a legislative proposalin order
toinclude corruption inthe EUGHR SR.

On 17 February 2022, the Parliament adopted a recommendation to the Council and the High
Representative concerning corruption and human rights. Among other measures, the Parliament
proposed that the EU either extend the scope of the human rights sanctions mechanism to include
acts of corruption oralternatively come forward with a legislative proposal to adopt a new thematic
sanctions regimeagainst seriousactsof corruption. Moreover, Parliament insisted thatthe EU move
to qualified majority voting for the adoption of sanctions under the new sanctions regime and
ensure a proactive role for the Parliamentin this regime.
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ENDNOTES

1

The UK has two separate sanctions regimesaddressing human rightsand corruption respectively.

2 According to the organisation's webpage, 'The Index ranks 180 countriesand territories by their perceived levels of

public sector corruption according to expertsand businesspeople’.

Pending the adoption of the EUGHR SR, the three Baltic countries - Estonia, Lithuania and Latvia - passed their own
versions of the Magnitsky law, banning perpetrators of grave human rights violations, particularly from Russia and
Belarus, from travelling to their territories.

EU sanctions against Russian oligarchs do not mention corruption. They target these oligarchs' role in supporting or
benefitting from Russian actions undermining Ukraine's territorial integrity, as well as their economic role in Russia.

Particularly in corrupt authoritarian regimes, ruling elites are much less likely to face prosecution for corruption.
According to UNODC/GRACE Module Series on Anti-Corruption, 'While some autocracies have managed to control
petty and bureaucratic corruption, the forms of corruption that benefit the ruling elite tend to remain unchanged'.

According to Portela, the EU sanctions regime for asset recovery has been inactive since 2014, when it was last applied
to Ukraine. This inactivity has to do with the difficulties involved in gathering sufficient evidence from third countries.
Judicial proceedings in Egypt, Tunisia and Ukraine have been slow and vulnerable to political interference. One
solution proposed by the author isto replace EU-level measures with national-level measures once illegal assets have

been identifiedin certain Member States. This would minimise the risk of these measures being challenged before
the CJEU.

See Open Society Foundations, Multilateral Magnitsky Sanctions at Five Years, November 2022.

8  See in this respect, Ghodsi, Mahdi; Karamelikli, Hiiseyin (2020): The impact of sanctions imposed by the European
Union against Iran on their bilateral trade: General versus targeted sanctions, wiiw Working Paper, No 181, The Vienna
Institute for International Economic Studies (wiiw), Vienna.

According to EU officials involved in the process, and to other independent experts indicated in the section on
academic views.

10 Judgment of the Court (Grand Chamber) of 3 September 2008. Yassin Abdullah Kadi and Al Barakaat International
Foundation v Council of the European Union and Commission of the European Communities.

See European Parliament study on Targeted sanctions against individuals on grounds of grave human rights
violations — impact, trendsand prospects at EU level, DG EXPO, 2018.0n the effectiveness of UN targeted sanctions,
see T. J. Biersteker, M. Tourinho and S. E. Eckert The effectiveness of United Nations targeted sanctions.

See C. Portela, Sanctioning kleptocrats. An assessment of EU misappropriation sanctions, 2019, p. 5.

For example, Anton Moiseienko, Corruption and Targeted Sanctions: Law and Policy of Anti-Corruption Entry Bans,
2019.
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